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RESPONDENT’S BRIEF

Issue
Has Holmes failed to establish that the district court abused its discretion by imposing a
unified sentence of five years, with two years fixed, upon the jury’s verdict finding him guilty of
felony intimidating a witness?

Holmes Has Failed To Establish That the District Court Abused Its Sentencing Discretion
A jury found Holmes guilty of felony intimidating a witness, seven counts of
misdemeanor violation of a no contact order, and one count of misdemeanor attempt to violate a
no contact order. (R., pp. 143-48, 190-92.) For the felony, the district court imposed a unified
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sentence of five years, with two years fixed, suspended the sentence, and placed Holmes on
probation for three years; for each of the eight misdemeanors, the court imposed a 126-day jail
sentence, with 126 days of credit for time served. (R., pp. 203-14.) Holmes filed a notice of
appeal timely from the judgment of conviction. (R., pp. 219-22.)
Holmes asserts that the two-year fixed portion of his underlying sentence for felony
intimidating a witness is excessive in light of his status as a first-time felon and his physical and
mental health issues. (Appellant’s brief, pp.-6.) The record supports the sentence imposed.
When evaluating whether a sentence is excessive, the court considers the entire length of
the sentence under an abuse of discretion standard. State v. McIntosh, 160 Idaho 1, 8, 368 P.3d
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008). It is presumed
that the fixed portion of the sentence will be the defendant’s probable term of confinement. State
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence is within statutory
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant
must show the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution. Id. The
district court has the discretion to weigh those objectives and give them differing weights when
deciding upon the sentence. Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of
punishment, deterrence and protection of society outweighed the need for rehabilitation). “In
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where
reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens,
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146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial
court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
The maximum prison sentence for felony intimidating a witness is five years. I.C. §§ 18112, -2604(3). The district court imposed an underlying unified sentence of five years, with two
years fixed, which falls well within the statutory guidelines. (R., pp. 203-06.) On appeal,
Holmes contends that the two-year fixed portion of his underlying sentence is excessive because
the instant offense is his first felony conviction, he was diagnosed with rheumatoid and
osteoarthritis in 2011, and he “stated he has ‘PTSD/anxiety from [his] fiancé[e]’s rape while [he]
was away at [his] dad’s house’” in April 2016. (Appellant’s brief, pp. 5-6; PSI, pp. 21, 25. 1)
However, these factors do not show that Holmes’ underlying sentence is excessive, particularly
in light of Holmes’ demonstrated disregard for the law and his continuing criminal behavior.
Although the instant offense is Holmes’ first verifiable felony conviction, he has a history
of engaging in criminal behavior – in 2002, he was convicted of fraud/insufficient funds check
and was placed on probation for two years; he also reported that he has a “previous conviction …
for a ‘bounced check’ in 1992,” for which he “‘paid the check and restitution’” and that, “in
2004 following a DUI,” he completed an outpatient substance abuse treatment program. (PSI,
pp. 17, 19, 32.) Holmes’ record also includes charges (in the State of Alabama), for a 2007 DUI
and for “domestic violence 3rd,” unlawful possession of marijuana, and possession of drug
paraphernalia, for which the disposition was “not on file.” (PSI, pp.17-18.)
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PSI page numbers correspond with the page numbers of the electronic file “Confidential
Exhibits Appeal 6-5-2018.pdf.”
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On April 11, 2017, Holmes was charged with domestic battery or assault in the presence
of children after his girlfriend, Riza, “called 911” to report “a domestic battery” that occurred in
the presence of her three children. (PSI, pp.18-19.) When officers responded, they observed
“three to four marks on [Riza’s] forehead,” and Riza reported that she and Holmes were arguing
and “yelling at each other” when Holmes “grabbed her by the hair” and slammed her forehead
against the door frame “approximately five or six times.” (PSI, p.19.) Officers subsequently
spoke with Riza’s 15-year-old son, who “was in the residence during the incident” and told
officers that he heard his mother and Holmes “fighting in the hallway and then heard five to six
thumps against the wall. He stated that he did not like hearing the yelling, screaming, and foul
language, so he put his headphones on after the loud thumps.” (PSI, p.20.) Officers noted that
Holmes has a history of “‘stalking behaviors’ by hiding throughout the house and underneath the
house trying to listen to conversations while [Riza’s] ex-husband was in town visiting [her 10year-old child]” and that Riza “stated [Holmes] also uses her cell phone to see where she has
been and accuses her of sleeping with other men. [Riza] reported Holmes was previously
arrested for domestic battery in Alabama, and she was the victim in the case.” (PSI, p.20.)
Holmes was taken into custody for the domestic battery and a no contact order “was put
into effect on April 12, 2017, protecting Riza”; Holmes had a copy of the no contact order in his
possession when he “bonded out and was picked up by” Riza shortly thereafter. (PSI, pp.64, 7172.) The couple returned to their residence and, later the same day, Holmes was again arrested
for violating the no contact order, at which time he claimed that he “had no idea of any no
contact order.” (PSI, p.64.)
Holmes continued to violate the no contact order while in the jail – he began calling Riza
from the jail almost immediately after he was booked and called her at least 70 times over the
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next six days; at least 13 of the calls were answered and at least seven of the calls were five
minutes or longer in duration. (PSI, pp.52-53, 57-59.) During the calls, Holmes told Riza to
“‘get [him] out’” of jail and to “tell the prosecutor and the judge that nothing happened and then
he will be released,” and made statements such as, “‘[D]o whatever you can to get this
dismissed.’” (R., p.145; PSI, pp.52-53.) When officers questioned Holmes about the calls, he
claimed that he had only “one conversation” with Riza “concerning the medical condition of his
son” and that he only made “approximately 10 attempts” to call her. (PSI, p.53.) He later told
the presentence investigator that he repeatedly violated the no contact order with Riza and
committed the instant intimidation of a witness offense because he “‘wanted to get bailed out,’”
claiming that he “did not fully understand the law in Idaho because he just moved from
Alabama” and that he “‘did not realize it was as serious as it was’” – contrary to the fact that,
during one of the phone calls, he told Riza, “[T]hey told me I’m not supposed to talk with you,
that they would give me a felony, but I don’t give a fuck.” (PSI, pp.17, 53.)
Approximately three months after he committed the instant offense, in July 2017, Holmes
incurred new charges for intimidating a witness and violation of a no contact order, which were
still pending when Holmes was sentenced for the instant offense on January 29, 2018. (PSI,
p.19; R., p.203.) Holmes’ criminal behavior continued after he was released on probation in the
instant offense – he was in the community for less than a month before he entered a store,
selected several items and concealed the merchandise in his jacket pockets, and then “proceeded
towards the front of the store,” where he “[p]ass[ed] by the registers, without making any
payment for the concealed merchandise,” and exited the store. (R., p.262.) His probation officer
subsequently filed a report of violation alleging that Holmes had violated his probation by
committing and pleading guilty to the new crime of petit theft. (R., pp.241-42.)
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Holmes’ ongoing criminal offending and his deliberate and repetitive criminal behavior
demonstrate his disdain for the law and court order orders, his entrenched criminal thinking, his
failure to rehabilitate or be deterred, and his continued risk to the community. That Holmes has
“rheumatoid and osteoarthritis” and “stated he has ‘PTSD/anxiety” from a traumatic event
experienced by someone else, at which he was not present, does not show that the two-year fixed
portion of his underlying sentence is excessive, particularly given that these factors have had no
apparent impact on his criminal behavior. (Appellant’s brief, p.6; see PSI, pp.4-19, 25, 38-39.)
At sentencing, the state addressed the serious and deliberate nature of the offense,
Holmes’ articulated disdain for the law and court orders, his failure to accept responsibility and
lack of remorse, and the need for deterrence. (1/29/18 Tr., p.69, L.4 – p.71, L.21.) The state
submits that Holmes has failed to establish an abuse of discretion, for reasons more fully set
forth in the attached excerpt of the sentencing hearing transcript, which the state adopts as its
argument on appeal. (Appendix A.)

Conclusion
The state respectfully requests this Court to affirm Holmes’ conviction and sentence.

DATED this 15th day of October, 2018.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 15th day of October, 2018, served a true and
correct copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of
iCourt File and Serve:
BEN P. MCGREEVY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.
__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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APPENDIX A

MS.

SMITH:

Yeah.

THE COURT:

Mr.

Thank you.

All right.

Paskett,

if you're

ready to

proceed.
MR.

PASKETT:

unfortunately,

Your Honor, this is a case where

contrary to what Ms. Smith stated,

it

doesn'L appear LhaL Lhe DeﬁendanL is remorseIul aL all, aL
least through my reading of the PSI.
I

was not the handling attorney that took this
But the Defendant essentially,

case to trial.

and the

10

author of the APSI noted the same thing, has taken no

ll

accountability.

12

T

think

in

1ookihg at aggravating Factors in

the State has a very serious concern

l3

cases like this,

14

about individuals benefitting from tampering with

15

witnesses.

l6

if you tamper with a witness there's no consequence.

And the message it sends to tho community that

If we

17

look at the facts here.

there was

a

pending

18

misdemeanor domestic battery.

19

record,

20

Lhere anymore.

21

because the Defendant's attempts to influence the witness

22

in this case were effective.

And if the Court notes the

that pending misdemeanor domestic battery isn't

And Your Honor,

I

would argue LhaL's

They worked.

He shouldn‘t benefit from that.

I

have no doubt

24

that there will be arguments made that what he did was

25

nonviolent,

he wasn‘t threatening,

that he was simply
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talking and it influenced

a

witness and he didn't intend

to.

Your Honor,

I

would very much argue against that.

If you look at the content of the allegations in this

case,

the Defendant did exactly what be was not supposed

to do.

He did the exact thing that that statute

is

made

And that i5 tampering with

to prevent people from doing.

the system so that he doesn't get held accountable.
he should be held accountable.

in this case,
10

I

would noLe LhaL Lhe APSI uses language LhaL

11

I've seen 0n

l2

And that is there's a qualifying term put in front of

13

their recommendation.

M

Defendant‘s

a

L5

oftentimes,

they use the word guarded.

a

more regular basis than

In this case,

I

would like to.

it‘s marginal.

The

marginal candidate For probation.

And I'll tell you what

16

And

I

believe that means.

17

That means that the author of the PSI doesn't believe

18

he'll be

19

reason feels some obligation to recommend probation based

2O

on changes with what directions they‘ve been given for

21

evaluating probation versus

22

jurisdiction or incarceration.

23

a

good candidate for probation, but for whatever

Your Honor,

I

a

period 0f retained

believe LhaL based on Lhe

24

aggravating factors, namely the underlying crime, the

25

Defendant‘s complete and total lack of accountability,
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that he does not present as

probation.
do what he's

a

good candidate for

And the State has no confidence that he will

supposed to do, as he's made clear through

statements he made during the course 0f the PSI and

lack

a

0f accountability.

And in addition t0 that,

looking at the number of

times that he attempted to call the victim in this case
and the number of times that he did,
no contact order,

in fact,

violate the

his exact statement was —— well,

I

won't

The Court knows what he said to the

10

even repeat it.

ll

victim on the phone call, that he didn‘t care about the no

12

contact order.

L3

to her.

And

I

He doesn't care that he's told not to talk

think that‘s his general attitude.

Your Honor,

l4

there needs to be some punishment to

15

deter the Defendant and to deter the public generally from

16

Lhis Lype 0L conduct.

17

punishment in this case where there‘s been

15

tota1

19

And Lhere needs L0 be suIILcienL
a

lack of remorse or accountability.
SO.

the State is asking for an underlying

20

sentence of two years fixed, with three years

21

indeterminate.

22

complete and

And the State's asking for a rider.

With regard to the misdemeanors,

the State is

23

asking that each of those sentences be imposed for -— the

24

State is asking at least for imposition during the course

25

0f period 0f retained jurisdiction.

So,

180 days of jail
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